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Women and the American Legal System
All Men Are Created Equal

In the melting pot of American society, the concept of law cannot be
underestimated.

religious diversity,

American society is based upon racial, ethnic, and

all converged under one legal system. The premise of

the American legal system is that everyone, regardless of their status in
society, is held accountable under the same laws of the land.
everyone is represented in the law,

laws.

Since

it is their civic duty to abide by these

The basis of a constitutional society is law; it replaced the old

monarchy systems of Europe with one of equality. In the United States of
the 1990's, these basic tenets hold true or are supposed to hold true. The
society that was created in 1776 was far different than the one that

serves as the beacon of democracy throughout the world today.
When the United States of America was forged out of the former

British colonies, more than two hundred years ago, democracy was not
what the Constitutional Convention desired.

Men like John Adams feared

the masses of people and the power they would hold in general elections.
In order to curb the masses, the Constitutional Convention imposed a
number of barriers for the right to vote,

and therefore representation in

the American legal system. One of the harshest barriers that excluded
half of the American population was gender. Only men could hold the
power to vote in the new legal system, hence, the subjugation of women
was reaffirmed.

Women lacked the power to vote, but also lacked the power to

represent themselves in government and the judiciary. Women lacked the
appropriate means to voice their grievances to the authorities in the new
nation. This barrier to

communication rendered women powerless to

influence their own government, and a struggle erupted that would last
the next two hundred years- the struggle of women to be adequately

represented in the American legal system.

This thesis will chronicle the

struggles of women to receive the right to vote, be represented, and live
as full citizens under the American legal system.

During the Constitutional Convention the women of the United States
had hoped that the men would not forget their needs. As expressed by
Abigail Adams in a letter to her husband, John Adams. Ms. Adams stated,
Do not put such unlimited power into the hands of the Husbands.
Remember all men would be tyrants if they could. If particular
care and attention is not paid to the Ladies we are determined
to foment a Rebelion, and will not hold ourselves bound by any
Laws in which we have no voice, or Representation.

Abigail Adams had not been asking her husband for the unequivocal
equality that men of wealth had in the United States, but a unique equality

amongst women. Abigail Adams believed in a separate spheres doctrine
between men and women.

Ms.

Adams believed that the role of women in

society was to be the best wife and mother that she could. Abigail valued
the role of mothers in American society and could not understand how

women were supposed to rear the next generation without any education

or knowledge of their own. Ms. Adams wanted the husbands to remember
that it is the ladies who provide the future generation with the guidance
needed to be valuable members of society, and women need education and

knowledge to achieve these goals. John Adams did not listen to Abigail
Adams and her cry to "Remember the Ladies".

The Constitution was

ratified without mention of equality for women or even the right to vote.

Unfortunately, the ladies did not foment a rebellion and were held
accountable to the laws.

It was not until seventy-two years later did the

women even organize to voice their grievances.
In 1848, the first women's rights convention was held in Seneca Falls,
New York, by Lucretia Mott and Elizabeth Cady Stanton. Approximately

three hundred men and women gathered to discuss the oppression of

women through the drafting of the Declaration of Sentiments. The

convention focused upon two main topics, the right to vote and the right to
pursue all occupations.

Neither would be achieved at that convention or

for many years to come. The government chose to ignore these ladies and
unfortunately so did the judiciary.

The women's right movement joined forces with the antislavery
movement. Both hoped together they would achieve their respective need

for equality.

Despite the merger of the movements formed, only Black

males received the possibility of freedom due to the Civil War and

subsequent Thirteenth, Fourteenth, and Fifteenth Amendments. The

Amendments only laid the groundwork for freedom, the states controlled
whether all males would enjoy the freedoms discussed in the three

additional Amendments. If the language of the Fourteenth Amendment was
ever expanded,

the women would face the same barriers that Black males

did in the late 1800's through the 1960's. States can impose and will
hinder the full freedoms guaranteed in the Fourteenth Amendment.

The women's right movement was abandoned by the antislavery
movement once it had achieved its desired goal. The men in the

antislavery movement disassociated themselves from the women's rights
movement once the Thirteenth, Fourteenth, and Fifteenth Amendments

were ratified and their own rights were secured.

The women's rights

movement was left to struggle on its own for the next fifty-two years for
the right to vote,

Concerted efforts by feminists to have
in these amendments failed, and many
embittered at the abandonment of their
politicians beside whom they had fought

women expressly included
feminist leaders were
cause by those same male
to end slavery.

(Nicholas, 5).

The politicians expressly used the word male in the Fourteenth
Amendment and excluded sex in the Fifteenth Amendment in order to

unquestionably exclude women. Realizing Congress abandoned them, the
women's right movement turned to their last option in the search for
citizenship: the American judicial system.

Little did the movement of the

nineteenth century realize that the Supreme Court and the federal and
state judiciaries would ignore their cries for citizenship.
The feminists of the nineteenth century appealed to natural rights for
the inclusion of women within the political structure of America.

Women

hoped to use the same inalienable rights assured men to secure their
equality. Rather than adapt to the separate but equal tradition passed
down from the Founding Fathers, the women challenged these common-law

mandates. Unfortunately, the men countered the natural rights plea with
a natural role and separate spheres doctrine.

Society emphasized the

natural role of women in the home as wife and mother.

The mere idea of

women emerging beyond their natural roles of housewives was unknown to
American society.

Society wanted to maintain the separate spheres,

where men dominated politics and industry and women labored in domestic
areas.

The Supreme Court also insured that the men benefit from the

Constitution and laws as intended by the legislatures and Framers. Women
attempted to obtain relief from the Supreme Court, regarded as a haven of
justice from the male-dominated society, only to be denied and

disappointed by the male court. Deborah L. Rhode discusses the Supreme
Court decisions of the nineteenth century;

The judicial decisions of the period reflected these same
rhetorical currents as well as broader cultural understandings
about gender difference and gender roles. What is notable about
virtually all of these decisions is the utter lack of selfconsciousness with which an exclusively male judiciary
interpreted texts written by exclusively male assemblies to
determine issues of male power and exclusivity. (19).
Women demanded that if they must obey the mandates of the United States
Constitution and state constitutions and a myriad of laws,
participate as full citizens.

they must

After the stinging defeat of the Fourteenth

Amendment's narrow language, the women's movement petitioned the
Supreme

Court for equality in numerous personal and professional

spheres. The women's movement hoped to enlarge the language of the

Fourteenth Amendment to include women, rather than the narrow view of

citizens as intended by the legislature.

Women sought acceptance and license in the legal profession from the
male-dominated society.

Men worried that female breadwinners would

destroy the family, while allowing women to prosper without the
protection of men. The end of the Civil War brought increased education
and employment for all citizens and challenged discrimination.

Women

challenged sex-based discrimination, but the American legal system was
adamantly opposed to female lawyers.
A female lawyer first asked the Supreme Court to recognize the
citizenship of American women in 1869.

Myra Colby Bradwell studied law

with her husband, and in 1868 began publishing her own weekly legal
newspaper, the Chicago Legal News. Her newspaper succeeded and

Bradwell was considered one of the foremost commentators of her region.
Ms.

Bradwell was a staunch supporter of women's rights,

"particularly

suffrage and the right of married women to be free to manage their own
property and run their own businesses (Nicholas, 5)."

Bradwell passed

the Illinois bar examination in 1869 and applied to become an attorney.
The Illinois Supreme Court flatly denied the application because of her

gender. Bradwell appealed the decision to the United States Supreme

Court under the position that the Fourteenth Amendment states that it is
unconstitutional to deny an entire class (women) from practicing law.

The

Supreme Court disagreed stating the Fourteenth Amendment cannot

prevent Illinois from barring women from law.
The Supreme Court did not just deny Ms. Bradwell from practicing law,
but Justice Bradley wrote a concurring opinion demeaning and degrading
women. Justice Bradley clearly expounded the sentiment of the day, that
women lack the capacity to practice law and should therefore remain in
the home. Justice Bradley stated,

... the civil law, as well as nature herself, has always recognized
a wide difference in the respective spheres and destinies of man
and woman. Man is, or should be, woman's protector and defender.
The natural and proper timidity and delicacy which belongs to the
female sex evidently unfits it for many of the occupations of
civil

life.

In the same year that the Supreme Court denied Myra Colby Bradwell's

petition, Susan B. Anthony was criminally charged with, "having voted
without the lawful right to vote."

Ms. Anthony was found guilty without

the chance to even speak in her own defense. The judiciary provided a deaf
ear to the grievances of the women's movement.

After Ms. Bradwell's defeat to practice law, Ms. Belva Lockwood

attempted to also practice law in 1873. Ms. Lockwood sought formal

legal education in the District of Columbia.

She was eventually allowed to

complete her degree at the National Law School, but not before numerous
rejections. The various institutions claimed that Ms. Lockwood "lacked
the mentality for legal study or would distract the attention of young men
(Rhode, 21)." Unfortunately, Ms. Lockwood's degree did not insure that the
state or the nation would license her or allow her to practice. The United
States Court of Claims refused her papers with the announcement, "Miss

Lockwood, you are a women." The Virginia Supreme Court held a similar

response, claiming that Ms. Lockwood was not a "person" in the meaning of
state bar licensing. The judiciary once again left the women's movement
to forge a new fight against the repressive American legal system,
without the advantage of citizenship or even the consideration of person.
The sentiments expressed by Justice Bradley haunt the women's

movement to the present day. The concept that women must be protected

and defended allowed the legislative and judicial branches to enact and
subsequently uphold sexist statutes that restricted work options for
women. Even though women finally obtained the right to vote through the
Nineteenth Amendment, equality was still a dream.

Protective legislation

treated women as infantile creatures that needed coddling and denied

them essential rights of citizenship. The Supreme Court upheld a special

law limiting the hours of women laundry workers in Muller v. Oregon 208
U.S. 412, (1908). The Supreme Court provided the fodder for the nation to
consider women as inferior to men and therefore in need of protective
care.

The post suffrage women's movement splintered in their quest to
represent women's lives and roles. The influx of women into the American
workforce, due to World War II, further propelled the women's movement

into American society.

World War II provided women the opportunity to

prove themselves worthy members of the American workforce.

Finally,

women could establish themselves in select male-dominated fields.

The

right to pursue employment opportunities encouraged women to strive for
better education.

The women's movement hoped to receive comparable

educations to their male counterparts.

Unfortunately,

the majority of

opposition to increased education and employment came from within their
own gender. A question was born that continues to the current day, can
women balance the demands of education and employment with the

obligations they felt from the homefront? "According to prominent

experts such as Dr. Benjamin Spock, maternal careers were incompatible
with child-rearing responsibilities

(Rhode, 34)."

Most women chose to

listen to such experts and refrained from entering the workforce, "in 1940

less than a fifth and in 1960 less than a third of all wives had any paid
employment (ibid)."
The women who continued with their desire for education and

employment were hindered by criticism from a male-dominated society.

Unfortunately, the harshest criticism that women received was from the
ranks of their own sex.

Labor Secretary Frances Perkins, for example,

"never 'recommended a public career for women,' because she believed that

the 'happiest place for women was in the home', (ibid)" The effect of

employment upon women and the perceived affect upon the family
influenced a shift in college courses offered to women.

Colleges offered

home economics courses to quell the growing concern that women were
receiving educations that clashed with their primary domestic duties.

Deborah L. Rhode discusses how women's colleges proposed changing
women's education rather than women's role,

Lynn White, president of Mills College in the 1950's, urged
women's institutions to shake off their subservience to

masculine career-centered values and create a distinctively
feminine program, such as basketry, garden design, and the theory
and preparation of a well-marinated shish kebab rather than
post-Kantian philosophy (35).

The struggle within the women's movement between domesticity and
employment,

allowed the judiciary and the legislature to continue with

the notion that women must be coddled with specialized employment and
specialized laws.

Finally in 1971, the Supreme Court declared that the Equal Protection
Clause of the Fourteenth Amendment prevents a state legislature from

passing laws which treat people unfavorably because of their gender,
unless the state can offer a reasonable explanation for the difference.

The Supreme Court, for the first time, became active in the struggle for

gender equality by holding Congress and the states accountable to the
Constitution with respect to women. Reed v. Reed was sponsored by the
ACLU, with amicus curiae briefs filed by NOW, the National Federation of
Business and Professional Women, and the Women's Equity Action League.

The women's movement joined forces to overcome an Idaho law

establishing automatic preference for males as executors of wills.

Sally

Reed sued for the right to manage her son's estate, but the law gave

preference to her estranged husband. Ms. Reed appealed on the basis that
the law violated the Equal Protection Clause. The Court looked at the case
and posed the question of whether Idaho had a good reason for the
discrimination.

Idaho could offer little explanation except that the law

avoided conflict among relatives. The Court found that Idaho made an
arbitrary distinction not 'rationally related' to the efficient management

of the estate. Such an arbitrary distinction based on sex, the Court
concluded, violated the Fourteenth Amendment's Equal Protection Clause.

The Supreme Court issued a landmark decision,

providing the first

affirmation of the women's movement since the ratification of the

Nineteenth Amendment. Women were finally allowed the experience the

same privileges of citizenship as men. This was not a watershed case, but
the first in a long, continuing battle to have at least minimal
accountability of constitutional principles applied to women.

The fact that the Supreme Court of the United States willingly applied
the Equal Protection Clause of the Fourteenth Amendment to a

discrimination case juxtaposed to the defeat of the Equal Rights

Amendment was significant to the women's movement. The Supreme Court
decided cases in the 1970's that could have been eliminated with the

passage of the ERA. By 1972, the ERA had passed both the House of
Representatives and the Senate and awaited ratification by the states.

The fight was just about to begin for the ERA, one that was destined to
end in defeat.

The women's right movement faced the exact same arguments
encounted in the nineteenth and early twentieth centuries with respect to

separate spheres. Women like Phyllis Schlafly convinced men that women

did not want the Equal Rights Amendment because it would remove their
special status in society and deprive women the essential rights of

womanhood. Ms. Schlafly and her cohorts succeeded in defeating the Equal

Rights Amendment and the strict scrutiny standard it would have required.
Without the implementation of the ERA, the courts received gender
discrimination cases on a piecemeal basis. Women once again had to rely
upon the judiciary to correct the inequity of the Constituion, because the
legislature was incapable of correcting the errors themselves.
In the years following the Reed case,

a myriad of sex discrimination

cases were filed with the support and sponsor of various sects of the

women's movement.

Out of twenty-eight sex discrimination cases filed in

the eight years after Reed, twenty the Court supported the equality of
men and women. A great number of cases extended the same protective
statutes that women endured to men, with respect to tax deductions and

benefits. Califano v. Goldfarb

(1977) held that a federal statute requiring

males, but not females, to prove dependency on deceased spouses before
collecting benefits was unconstitutional.

Weinberger v. Wiesenfeld

(1975) declared that a social security law granting surviving dependent
wives with children benefits, but denying such benefits to men, similarly
situated, was unconstitutional.

American Civil Liberties Union Women's

Rights Project sponsored both cases with amicus curiae brief submitted
by the Center for Constitutional Rights (CCR). The barriers enacted

centuries ago were finally decaying, thanks to the concerted efforts of
women's organizations and the sensibility of the judiciary.

The protective laws that coddled women and separated them from men

were coming to a halt, but only piece-by-piece without substantial change
to the scrutiny applied to sex discrimination cases.

Frontiero v.

Richardson provides an excellent example of the Supreme Courts
reluctance to apply strict scrutiny to sex discrimination cases.

Frontiero

v. Richardson involved a federal rule that allowed male servicemen to

automatically claim their spouses as dependents for purposes of gaining
various benefits,

but did not allow female servicemen to automatically

claim their spouses.

The first difficulty incurred by the Frontiero case,

was who was the actual victim of gender discrimination, the female
servicemen or the male spouses. The ACLU's Women's Rights Project
represented the Frontieros1,

an Air Force lieutenant and her husband ,

clearly stating the victim was indeed Lieutenant Frontiero.

The

government and lower-court rulings stated that the male spouses were
the principally affected parties and were not deserving of the special
protection.

Deborah L. Rhode states that the trial judge used much of the

same logic as used in the Plessy v. Ferguson ruling of "separate but
equal",

To the majority in Plessy v. Ferguson, if such legislation appeared to
"stamp the colored race with a badge of inferiority," it was solely
because the colored race (chose) to put that construction on it." So
too, from the trial judge's perspective in Frontiero, any "subtle"
injuries experienced by servicewomen were "mistaken wrongs, the
results of a misunderstanding." (88)
Eight of the nine Supreme Court Justices voted to strike down the

federal law as gender discrimination,

and therefore unconstitutional, but

they did not agree upon the underlying standard. Four of the Justices
believed that gender discrimination should be subjected to the same
scrutiny imposed upon racial discrimination cases.

The other five

Justices were reluctant to impose strict scrutiny upon gender

discrimination cases.

Strict scrutiny would thereby provide that gender

discrimination, like racial discrimination, was covered as a fundamental

freedom. The states would then after have to provide a compelling state
interest as to the gender-based laws, rather than any logical argument.
The Supreme Court refused to speak further on the issue of strict
scrutiny, and just ruled upon the case at hand. The majority's reluctance
may be understood in Justice Powell's opinion in Bakke v. the Board of

Regents,

"the perception of racial classifications as inherently odious

stems from a lengthy and tragic history that gender-based classifications
do not share (ibid)." The belief that women do not constitute a minority

because they hold half of the votes in the United States and therefore
discrimination is not a inherently evil does not resolve the issue that
gender-based discrimination exists.

In the 1976 case of Craig v. Boren, the Supreme Court attempted to

rectify the perceived inadequacies of the strict scrutiny,

and rational

basis standard by developing an "intermediate" approach. The
constitutionality of an Oklahoma statute prohibiting the sale of "nearbeer" (3.2 beer) to males under the age of twenty-one and females under

the age of eighteen was at issue. The assumption that the correlation
between sex and driving while under the influence,

and traffic safety

allowed Oklahoma to enact the gender-based law. Unfortunately for
Oklahoma,

the state's traffic studies had never measured the effects

between consumption of near-beer and sex to driving accidents and the
Court ruled that the correlation was too tenuous to justify the statute.
The Court concluded that, "Oklahoma's scheme failed to satisfy the new

intermediate standard for sex-based classifications: that they

'substantially related' to 'important' governmental objectives (Rhode, 90)."
The Craig decision was a side-step for the Court because they never

attempted to clarify the intermediate standard.

The majority also failed

to require, as it did in subsequent cases, that states establish that their
objectives could not be met by less discriminatory means.

The fact that antidiscrimination cases involving gender arose in the
1970's is not mere coincidence. The culmination of the Civil Rights
Movement in the 1960's and the subsequent Civil Rights Act of 1964

inspired many minority groups to vocalize dissatisfaction with the status
quo.

Protesters emerged from Native American groups to Hispanic

organizations, all fighting for equality in the American legal system.

The

women's right movement had existed from the days of Seneca Falls, but
once the Nineteenth Amendment was ratified its membership and

influence decreased, until the 1960's. Women once again united under the

banner of the women's rights movement to gain equality, fairness, and
control. Women of the 1960's were not their mothers who could rely upon
marriage as a career choice, nor did they want to stay within the home.
Women sought higher education and the opportunity to succeed in the
professional world.

The home suffered the strain as divorced increased,

and women chose to remain single.

The emergence of this new reality in the 1960's and 1970's propelled

the women's movement to address their grievances to the judiciary.

Women had finally had enough of governmental inaction and ignorance. The

government chose to ignore the disparities in the treatment of men and
women, so women united to raise the consciousness of American society
to their minorities' plight.

The individual women no longer had to face the monolithic corporation

or government alone, but a support network of interest groups joined the
crusade. Women's liberation groups grew out of the women's movement

each specializing in the particular interests of women.

Legal defense

funds, such as the ACLU's sponsored the most controversial casesreproductive rights, more specifically abortion.

One of the ultimate goals of the women's movement was for women to

gain the right to control their bodies. In some respects, women have made
tremendous strides in the area of autonomy, but the women's movement
and the country divided in the struggle for control over reproduction.

Unfortunately, the Supreme Court has been caught in the crossfire of the
various factions.

The result of such turmoil is haphazardly composed

laws that guarantee some freedom of control, and deny others without a
clear continuum.

Women had enjoyed the privilege of controlling their own

reproduction, with respect to birth control and abortion, until about the

mid 1800's.

Birth control techniques existed for thousands of years, but

the use was not questioned until the advent of medical technology. The
moral and legal status of abortion was not debated until the doctrine of

quickening developed between the eleventh and thirteenth centuries. It
was believed that the fetus did not acquire its soul until it quickened,
moved. Until the fetus moved inside the woman's body, abortion was

permissible; early American common law respected and followed that
doctrine.

Early American statutes, between 1820 and 1840, codified the common

law and prohibited post-quickening abortions. Women turned to abortion
to limit the size of their families.

The women who chose abortion often

used unlicensed physicians and medical personnel.

This inspired licensed

physicians to crusade against abortion in order to control their own

monopoly on medicine. In 1873, Congress passed the Comstock Law,
which prohibited the dissemination of information about abortion or

contraception. The statutes remained mostly unchanged until the 1960's,
when questions arose with Griswold v. Connecticut and Roe v. Wade.

The Supreme Court first tackled the issue of contraceptives in

Griswold v. Connecticut (1965).

Planned Parenthood sponsored the case

to overturn a Connecticut law, which made dispensing birth control

information to married couples illegal.

The Supreme Court reviewed the

case and declared the law unconstitutional.

The right of married couples

to receive contraceptive information and contraceptives was finally

provided, the right was later extended to unmarried individuals.

Justice

Douglas wrote the opinion of the Court and developed the right to privacy
through the penumbras of other Amendments. Justice Douglas stated that
these various penumbras create a zone of privacy, such as stipulated in
free association of the First Amendment; the Third Amendment's

prohibition of quartering soldiers in any house during times of peace
without the consent of the owner; the Fourth Amendment's guarantee to be

secure (therefore private) in their papers, persons, houses, and effects;
the Fifth Amendment's Self-incrimination Clause; and the Ninth

Amendment. Justice Douglas stated,

The present case, then, concerns a relationship lying within the zone
Of privacy created by several fundamental constitutional guarantees.
And it concerns a law which, in forbidding the use of contraceptives
rather than regulating their manufacture or sale, seeks to achieve
its goals by means having a maximum destructive impact upon that
relationship. (381 U.S. 479 (1965))
Justice Black dissented believing that the majority called an offensive

law unconstitutional even though it was legal.

Justice Black presented

the other side in the debate over privacy rights by stating,

...I get nowhere in this case by talk about a constitutional "right to
privacy" as an emanation from one or more constitutional provisions.
I like my privacy as well as the next one, but I am nevertheless
compelled to admit that government has a right to invade it unless
prohibited by some specific constitutional provision. (381 U.S. 479)
Despite the dissent, the majority forged ahead, and consequently
established a foundation for later abortion cases.

In 1973, the Supreme Court decided two cases that would forever

divide the women's movement; the right of women to have an abortion.
With the sponsorship of the ACLU, Roe v. Wade and Doe v. Bolton struck

down Texas and Georgia laws,
an abortion.

which made it illegal for women to choose

Jane Roe was a single women living in Dallas County, Texas

when she initiated her federal lawsuit.

Roe wanted to obtain a safe and

legal abortion, but her life was not endangered by the pregnancy and under
Texas law the abortion would be illegal. Roe v. Wade states, "She (Roe)

claimed that the Texas statutes were unconstitutionally vague and that
they abridged her right of personal privacy,

protected by the First,

Fourth, Fifth, Ninth, and Fourteenth Amendments. By an amendment to
her complaint, Roe purported to pursue 'on behalf of herself and all other

women' similarly situated." The rulings did not give women the
unequivocal right to an abortion, but established a timetable that balanced

the rights of women with the right of states to regulate for health and

safety reasons.
1.

Roe v. Wade summarized the timetable as follows;

A state criminal abortion statue of the current Texas type, that

excepts from criminality only a life-saving procedure on behalf of
the mother, without regard to pregnancy stage and without
recognition of the other interests involved, is violative of the Due
Process Clause of the Fourteenth Amendment.

(a) For the stage prior to approximately the end of the first
trimester, the abortion decision and its effectuation must be

left to the medical judgement of the pregnant women's
physician.
(b) For the stage subsequent to approximately the end of the
first trimester, the State, in promoting its interest in the
health of the mother, may, if it chooses, regulation the
abortion procedure in ways that are reasonably related to
maternal health.

(c) For the stage subsequent to viability, the State in
promoting its interest in the potentiality of human life may,
if it chooses, regulate, and even proscribe, abortion except
where it is necessary, in appropriate medical judgment, for
the preservation of the life of the mother.
The Supreme Court subsequently upheld the right to an abortion in Planned
Parenthood v. Dan forth and Planned Parenthood v. Casey. States cannot
interfere with a woman's choice to have an abortion, but can establish
conditions that insure informed consent.

Although the state granted women the right to control their own bodies
with respect to birth control and abortions, the right was not a guarantee.
The government can infringe upon the right to privacy if the evidence

concludes that the state has a compelling interest either for public health
or safety. The state can also impose various conditions to an abortion,

such as informed consent which allows for waiting periods and parental
notification and approval.

All of this diminishes the control left to the

women, but the right to privacy is not a Constitutional guarantee and
therefore requires less scrutiny to invade.

The Court's progression of consent cases chronicles the change of the
Court from liberal to moderate to conservative, with respect to abortion.

When the case of Bellotti v. Baird was heard in 1979, the Supreme Court
struck down a law requiring parental consent in the cases of unmarried

women under eighteen. The Court also claimed that it was not "persuaded
as a general rule" that parental consent "unconstitutionally burdens a
minor's right to seek an abortion (Epstein, 306)." Three years later, the
Court upheld a statute that doctors should "notify, if possible" a minor's
parents prior to performing an abortion in H.L v. Matheson. In 1983, the

Supreme Court ruled on both Akron v. Akron Center for Reproductive Health
and Planned Parenthood v. Ashcroft. The Court invalidated parental

notification and consent and a twenty-four hour waiting period in Akron,
yet upheld parental or judicial consent required prior to abortions

performed on unmarried minors in Ashcroft. In two 1990 cases, Hodgson
v. Minnesota and Ohio v. Akron Center for Reproductive Health, the

Supreme Court upheld requirements that parents be notified prior to an

abortion on minor children (unless a court orders otherwise). In Akron, the

Court also upheld a forty-eight hour waiting period for minors after the
parents have been notified. The Court increased the requirements for
consent in cases involving single, minor children.

In 1977, the Supreme Court used the right to privacy to rationalize the
decision in Maher v. Roe , and three years later in Harris v. McRae. Maher
v. Roe upheld the withdrawal of public funds for abortion services when

the Justices affirmed a states right to deny Medicaid funding for
nontherapeutic abortions. Three years later, the Supreme Court upheld
Congress' ban on federal support for abortions, even to protect the

mother's health, unless her life of in danger or she was the victim of rape
or incest. The Justices believed that the state,

placed no obstacles-absolute or otherwise-in the pregnant woman's
path to an abortion...By making childbirth a more attractive
alternative, the state may have influenced a woman's decision but
it has imposed no restriction on access to abortion that was not

already there. Although government may not place obstacles in the
path of a woman's exercise of her freedom of choice, it need not
remove those not of its own creation...

The financial constraints

that restrict an indigent woman's ability to enjoy the full range of
constitutionally protected freedom of choice are the product not
of governmental restrictions on access to abortions, but rather on
her indigency. (Harris v. McRae, 448 U.S. 297)

The cases clearly define the difference between public and private, since
women hold the right to privacy, but not the right to use public means to

execute that right.
The Supreme Court tried to follow the precedent of privacy established

by the Court in Griswold V. Connecticut , but the composition of the

Supreme Court has changed since the original ruling. The Supreme Court is
not a static body composed of men and women with the same values and
ideologies for ail time.

If the Supreme Court was composed in such a

manner the rulings would not reflect society and her changing morality
and values.

A conservative Court has overtaken the more liberal Warren

Court of the 1960's and the views are very different. The Rehnquist Court

does not believe that public, governmental money can be spent on private
abortions as stated in Maher and Harris.

This decision denies low income

women the right to have an abortion unless they can find another means to

fund the abortion. Clearly all women do not have the right to an abortion
in their first trimester as stated in Roe v. Wade.

The context of the decision has not altered, the words are still the

same, but the interpretation of the words has shifted with the pendulum
of the Court. The guarantees afforded women, such as freedom of

controlling one's own body, are as fickle as the Supreme Court.
Nineteenth Amendment is a fact in American law.

The

It exists on paper and in

the mind of every American because it is now a Constitutional guarantee.

The right to privacy is case law that changes with each interpretation of
each new judge or Justice. Women still are not included in the
Constitution in every aspect of their lives.

When the Constitutional Convention gathered to create the nation not

one thought of the ladies was given. It was declared that "all men are

created equal." Men was not used to mean all people, but merely men. The
women's movement emerged because of the sexism in the Constitution and

has struggled to correct that sexism of the past. Women slowly gained

the right to vote and pursue all occupations, but the right to control their
own bodies has been an even slower process. When women finally gained
marginal control over their own bodies it was at the expense of the
Constitution. The Constitution never intended to have the right to privacy,

but the judiciary desperate to appease the "Ladies Rebellion" of the 1960's
and 1970's created the right to privacy. The creation of the right to
privacy denies the legitimacy of the women's rights movement by just

appeasing women's organization. The Congress, rather than the judiciary,
must take responsibility for the lack of forethought of the husbands.

Unfortunately, only the judiciary will influence society and encourage
change because of the pressure and persistence of the women's movement.
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